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PEBPACE. 


In  this  small  volume  setting  forth  the  es- 
sential principles  of  commercial  law,  the  au- 
thor*s  only  design  is  to  supply  those  preparing 
for  business,  as  well  as  those  already  engaged 
in  business,  with  a  book  which  will  enable 
them  to  understand  its  laws,  and  thus  protect 
their  interests  in  all  commercial  transactions 
wherein  they  might  be  parties. 

Respectfully, 

F.  Campbell. 
Sherbrooke,  21  Dec.  1886. 
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INTRODUCTION. 


Commercial  Law  is  that  part  of  the  law 
which  regulates  commercial  transactions;  it 
grew  out  of  the  customs  and  necessities  of 
business. 

It  is  unnecessary  to  state  that  the  know- 
ledge of  the  principles  of  this  part  of  the  law 
is  of  the  highest  importance  to  all  classes 
of  men,  and  especially  to  business  men. 
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CHAPTER  I. 
Contracts. 


The  first  thing  in  commercial  Jaw  which 
calls  for  our  attention  is  the  contract,  which 
is  defined  as  *'  an  agreement  either  written  or 
'*  verbal  upon  sufficient  consideration  to  do  or 
"  not  to  do  a  particular  thing." 

Elements.— According  to  the  Civil  Code  of 
the  Province  of  Quebec,  four  elements  are 
required  for  the  validity  of  a  contract : 

lo.  Parties  legally  capable  of  contracting ; 

2o.  Such  parties'  consent  or  mutual  assent 
legally  given ; 

3o.  A  subject  matter  of  the  contract; 

4o.  A  lawful  consideration  or  matter  upon 
which  the  consent  or  mutual  assent  reposes. 

Parties.  —Every  contract  requires  two  or 
more  competent  parties.  Are  competent  to 
contract  all  those  not  excepted  by  law,  are  so 
excepted  : 

lo.  Minors,  that  is,  persons  who  have  not 
yet  reached  the  age  of  twenty-one  years.  Art- 
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icle  1005  of  our  Code  makes  an  exception  to 
this  rule,  i\ud  says^ :  that  minors  carrying  on 
business  as  banlcers,  traders  or  mechanics  are, 
when  acting  as  such,  capable  of  being  parties 
to  a  contract,  as  fully  as  persons  having  at- 
tained majority,  being  in  this  case  subject  to 
the  same  obligations  and  being  entitled  to  no 
more  lelief,  even  where  their  interests  might 
suffer  or  be  endangered.  I  will  remark  here, 
that  it  is  not  the  spirit  of  the  law  that  minors 
should  be  debarred  of  the  right  of  contracting; 
for  it  is  a  well  known  fact,  as  well  as  an  ac- 
cepted principle  of  law,  that  minors  may  not 
only  enter  into  contracts  or  agreements,  but 
that  such  contracts  will  be  binding  in  every 
case  where  the  minor,  but  the  minor  alone 
will  not  be  prejudiced  in  his  interests  j-  where, 
according  to  the  expression  of  the  Code,  he 
will  suffer  no  lesion. 

A  contract  made  by  a  minor  for  the  neces- 
saries of  life,  such  as  food  and  clothing,  as 
long  as  such  articles  are  in  keeping  with  his 
position  and  standing  in  society,  will  be  bind- 
ing on  the  parents  or  proper  guardians  of  such 
minors.  But  this  rule,  I  repeat,  would  apply 
only  in  the  case  of  necessaries  provided  and 
certainly  not  in  the  case  of  luxuries. 

Although  extensively  protected  by  the 
watchful  ej'cof  the  law,  in  cases  where  their 
interests  are  in  question,  on  account  of  youth's 
inexperience,  still  minors  must  not  forget  that 
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the  law  will  hold  them  fully  accountable  for 
all  acts,  deeds  or  oraissions  of  a  criminal  and 
unwarrantable  nature. 

2o.  The  second  class  of  persons  declared 
incapable  of  contracting,  are  those  suffering 
from  derangement  of  the  mind,  either  through 
illness,  accident,  drunkenness  or  any  other 
cause. 

3o.  Come!*  the  case  of  coverture,  that  is,  the 
legal  position  of  a  married  woman.  She  can 
enter  into  no  valid  contract,  without  the  au- 
thorization of  her  husband  or  of  the  Court  or 
Judge,  in  the  manner  and  in  the  cases  pro- 
vided by  law.  Concerning  married  women*, 
when  separated  as  to  property,  they  may 
without  authorization  contract  for  any  thing 
relating  to  the  administration  of  their  own 
property ;  but  outside  of  this,  the  principle  of 
law  is  that  unless  they  be  marchandes  publi- 
queSy  that  is,  carrying  on  some  trade  or  busi- 
ness with  the  authorization  or,  at  least,  know- 
ledge of  the  husband,  or  again,  acting  as  agent 
or  mandatary  for  the  husband,  they  cannot 
contract  without  his  special  and  express  au- 
thority. 

4o.  Persons  civily  dead,  i.  e.,  under  a  sen- 
tence of  law  which  deprives  them  of  all  civil 
rights,  as  in  the  case  of  a  person  condemned 
to  seclusion  for  life,  to  death  or  outlawed,  and 
also  in  those  cases  of  perpetual  vows  which 
are   taken   in   certain   religious    societies  or 
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oixiers,  when  the  party  therein  admitted  re- 
nounces to  all  intercoui*se  with  the  outside 
world,  and  becomes  towards  it  as  one  dead. 
In  these  instances  again,  it  is  admitted  that 
sufeh  persons  are  relieved  from  their  disabili- 
ties, so  far  as  to  be  allowed  to  enter  into  a 
valid  contract  for  procuring  the  necessities  of 
life.  ^ 

5o.  Interdicts,  for  reasons  of  prodigality, 
imbecility  or  madness,  i.  e.,  persons  who,  on 
account  of  unreasonable  and  excessive  ex- 
penditure of  their  fortunes  or  mean<*,  or  of  the 
Unsoundness  of  their  mind,  are  provided  with 
curators,  i.  e.,  a  kind  of  a  judicial  guardian, 
whose  duty  is  to  watch  over  the  interests  of 
the  interdicts. 

The  incapacity  of  interdicts  for  prodigality, 
like  that  of  minors  is  established  in  their  favor 
only.  Capable  parties  contracting  with  them 
cannot  8et  it  up. 

Consideration. -Is  the  reason,  motive  or 
inducement,  upon  the  strength  of  which  both 
parties  consent  to  be  bound.  It  may  consist 
in  blood  relationship,  natural  love  and  affec- 
tion, of  something  of  value  to  be  paid  or  done, 
or,  of  some  inconvenience  to  be  suffered. 

The  consideration  must  always  be  con- 
formable to  law,  morals  and  public  order.  The 
same  rule  applies  to  the  subject,  matter  of  the 
contract.     The  law  will  never  sanction  or  en- 
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force  a  contract  contrary  to  law,   morals  or 
good  order. 

Consent.— Is  the  mutual  understanding 
between  the  contracting  parties  It  is  either 
express  or  implied  and  must  not  be  unduly 
influenced  or  extorted,  but  be  obtained  oy 
frank,  honest  and  open  means. 

Error,  fraud,  violence  and  fear  are  causes 
such  as  will  invalidate  contracts,  when  it  can 
bo  fairly  established  that  the  contract  is  their 
direct  consequence. 

There  are  several  kinds  of  contracts,  the 
only  ones  which  I  need  mention  being  the 
joint  contract,  where  two  or  more  bind  them- 
selves to  execute  or  perform  a  certain  thing 
jointly,  that  is  together ;  and  the  several  where 
each  of  two  or  more  persons  for  himself 
agrees  that  he  will  perform  the  whole  of  it. 

I  have  said  that  contracts  may  be  either 
verbal  or  written  ;  but  in  all  matters  exceed- 
ing $50.00,  and  not  essentially  commercial, 
although  it  is  not  essential  to  the  validity  of 
the  contract  that  it  should  be  in  writing,  yet 
writing  is  in  certain  cases  necessary  to  the 
proof  of  the  existence  of  the  contract  unless  it 
DC  admitted  by  the  party  against  wh,>m  it  is 
invoked,  excepting  where  theie  is  a  partial 
deliverv  in  the  case  of  personal  property,  and 
this  kind  of  property,  also  called  moveable 
property  is  the  one  to   which     commercial 
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law  applies  almost  entirely;  or  pa\^ment  of  an 
account  on  the  price  thereof. 
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CHAPTEE  II. 
Sale  of  personal  prorerty. 

A  pale  is  a  contract  by  which  one  party 
transfers  to  another  his  title  and  right  as 
owner  in  a  certain  thing,  in  consideration  of 
some  price  paid  by  the  person  acquiring. 

Parties  competent  to  contract  are  here  ne- 
cessary the  same  as  in  all  other  kinds  of  con- 
tracts. 

The  thing  sold  must  have  either  an  actual 
or  a  potential  existence  at  the  time  of  the 
sale.  A  horse  is  sold,  which  the  parties  believe 
to  be  alive,  but  which  was  in  fact  dead,  the 
contract  is  void. 

An  expectation  founded  upon  mere  chance 
may  be  the  subject  of  sale,  such  as  the  product 
of  a  certain  field. 

The  contract  of  sale  is  pei-fected  by  the  sole 
consent  of  the  parties,  although  the  thing  sold 
be  yet  undelivered ;  but,  of  course,  the  seller 
has  a  lien,  that  is  a  right  of  retention,  on  the 
goods  and  can  withhold  them  so  long  as  their 
price  is  not  paid  ;  except  where  time  is  given, 
in  other  words,  when  the  goods  are  sold  on 
credit,  when  the  buyer  is  entitled  to  immed- 
iate possession,  unless  indeed,  subsequently  to 
the  sale  and  pi-ior  to  delivery,  the  buyer  should 
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become  insolvent,  in  which  event  the  sellei' 
would  not  be  obliged  to  deliver  except  for 
cash  or  on  being  sufficiently  secured.  In  the 
case  of  goods  sold  by  the  measure  or  weight, 
etc.,  the  contract  of  sale  is  completed  only 
when  their  quantity  has  been  establit^hed  by 
the  weighing  or  measuring  of  the  same  ;  but 
the  buyer  can  always  claim  delivery,  and  in 
the  event  of  refusal  or  failure  to  deliver,  he 
may  obtain  damages. 

The  law  will  enforce  all  sales,  provided 
every  part  of  the  agreement  is  entered  into  in 
good  faith  and  in  the  absence  of  all  fraud  or 
mistake.  The  mistake  would  have  to  be  o  the 
fact  and  not  of  the  law,  as  every  citizen  is 
bound  to  know  the  latter.  However,  where  a 
party  voluntarily  chooses  to  remain  in  igno- 
rance, when  ample  opportunities  of  informa- 
tion are  afforded  him,  he  can  hardly  expect 
relief,  should  he  later  discover  defects. 

The  law  certainly  expects  every  man  to  be 
reasonably  careiul  in  his  dealings;  and  al- 
though it  will  not  allow  any  one  to  be  cheated 
into  giving  assent  to  any  agreement,  yet  it 
will  not  exact  disclosure  of  such  defects  as 
are  equally  open  to  the  observation  of  all 
parties. 

Bar  keepers  or  liquor  dealers  of  any  kind, 
selling  intoxicating  liquors  to  be  drunk  on  the 
premises  to  any  other  but  travellers,  haAO  in 
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law  no  action  to  recover  the  price  of  such 
liquora. 

There  can  be  no  contract  of  sale  between 
husband  and  wife. 

Tutoi*s  and  Curators  cannot  purchase  the 
property  of  those  under  their  care,  except  in 
sales  by  judicial  authority  ;  nor  can  mandata- 
ries or  agents  purchase  such  property  as  is 
entrusted  to  them  for  sale.  In  fact  the  same 
rule  applies  whenever  parties  are  so  situated 
with  regard  to  property,  as  to  create  a  strong 
presumption  that  tney  would  favor  themselves 
to  the  prejudice  of  the  public  or  any  particu- 
lar individual. 

The  sale  of  a  thin^  which  does  not  belong 
to  the  Vendor  is  null,  excepting  in  commercial 
matters  when  the  Vendor  acts  as  agent,  etc., 
or  where  it  aftei'wards  happens  to  become  the 
Vendor^s  property. 

In  the  case  of  a  thing  lost  or  stolen,  if  pur- 
chased in  good  faith  at  a  fair,  market,  puolic 
sale  or  from  tradera  in  things  similar,  the 
owner  cannot  revendicate  or  reclaim  it  with- 
out reimbursing  the  buyer  the  price  paid  for 
it.  This  does  not  apply  to  judicial  sales  when 
there  is  no  revendication  possible. 

Should  the  buyer  become  insolvent  before 
the  ^oods  have  been  delivered,  the  seller  may 
retain  them,  and  in  the  case  where  they  have 
been  shipped,  the  seller  has  the  right  to  stop 
them  before  they  reach  destination. 
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Warranty.  Is  either  express  or  implied. 
The  express  may  consist  of  any  positive 
written  or  oral  affirmation  made  by  the  vendor 
at  the  time  of  the  sale  in  relation  to  the  goods 
sold. 

Implied  warranty  consists  in  the  interpreta- 
tion which  law  and  custom  give  to  the  per- 
formance of  certain  acts.  For  an  example,  if 
I  sell  you  an  article  of  any  kind,  there  is  im- 
plied warranty  that  I  am  owner  of  this  article, 
or  at  least;  that  I  have  a  right  or  tit^e  in  the 
same  sufficient  to  allow  me  to  sell  it. 
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CHAPTER  III. 
Negotiable  Paper. 

Is  a  species  of  personnal  property,,  possess- 
ing a  peculiar  mercantile  property  found  in 
its  t!  ansferable  quality. 

It  is  in  commerce  an  instrument  of  the 
greatest  help  and  importance.  It  originated 
chiefly  from  the  customs,  usages  and  require- 
ments of  ti'ade. 

There  are  several  kinds  of  such  paper,  the 
best  known  and  the  most  in  use  being  the 
Bill  of  Exchange,  the  Promissory  Note,  the 
Check,  Bonds,  Bills  of  Lading,  etc. 

The  Bill  of  Exchange  is  an  order  or  request 
from  one  person  to  another  for  the  payment  of 
a  sum  of  money,  without  any  condition  and  at 
all  events  to  a  third  party.  The  necessity  of 
providing  some  safe  and  eas}^  way  of  trans- 
mitting money  or  making  payments  fjom  one 
place  to  another  was  felt  by  traders  as  far 
back  as  Uill,  and  it  was  found  in  the  Bill  of 
Exchange. 

The  bill  of  exchange  must  necessarily  be  in 
writing,  payable  at  all  events,  and  contain  the 
name  of  the  drawer,  that  is  the  party  writing 
or  making  the  bill.  The  person  to  whom  the 
ietter  is  directed  is  termed  the  drawee  and  the 
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person  in  whose  favor  it  is  made  the  payee^ 
New  parties  may  subsequently  be  adcled  to 
the  bill,  as  where  the  payee  endorses  the 
same  by  writing  his  name  on  the  back  to 
transfer  it  to  another  party  who  becomes  the 
endorsee,  more  generally  known  as  the  hold- 
er. He  also  may  do  the  same  thing  to  another 
and  so  on  ad  infinitum. 

Other  parties  may  be  warrantors  upon  the 
face  of  the  bill,  as  generally  expressed  par 
avalj  as  when  one  puts  his  name  on  the  bill  to 
strengthen  its  worth  simply  as  a  warrantor, 
for  any  one  of  the  parties  on  the  paper  j  as 
well  as  acceptors  an  hesoin^  to  whom  the  payee 
is  referred  in  case  the  intended  acceptor  s  ac- 
ceptance could  not  for  some  reason  or  other  be 
obtained  ;  and  supra  protest,  who  accepts  to 
save  the  credit  of  the  drawer  as  a  mere  act  of 
fiiendship  or  courtesy. 

The  bill  of  exchange  can  bo  made  payable 
to  tha  parly  therein  named,  to  his  order,  to  the 
drawer's  order  or  to  bearer,  for  it  is  the  great 
object  of  commercial  paper  that  it  be  almost  as 
easily  transferable  as  bank  notes,  and  it  is  only 
in  that  manner  that  it  can  facilitate  the  ends 
of  trade  in  the  way  it  does,  by  securing  the 
most  perfect,  rapid  and  safe  method  of  trans- 
fering  the  large  sums  of  money  such  paper 
represents  from  one  hand  to  another,  from 
city  to  city,  in  fact,  from  country  to  countr3^ 
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If  the  name  of  the  payee  should  happen  to 
be  left  in  blank,  its  legal  holder  may  nil  it  up. 
If  no  time  be  specified  in  the  bill  for  its  pay- 
ment, it  is  held  to  be  payable  on  demand,  and 
if  no  place  for  such  payment  is  specified,  it  is 
pfiyable  generally. 

Bills  of  exchange  ai-o  of  two  kinds:  foreign 
and  inland.  By  foreign  is  meant  one  drawn 
by  a  person  in  one  country  upon  one  in  an- 
other country  ;  the  Foreign  are  generally 
drawn  in  sets  of  several  parts  all  of  which  the 
drawer  is  bound  to  deliver  to  the  payee. 

The  Inland  bill  i<»  one  drawn  by  a  person  of  a 
country  upon  another  also  in  the  same  coun- 
try. 

The  transfer  of  a  bill  of  exchange  is  accom- 
plished by  endorsement,  when  made  to  order; 
when  payable  to  bearer,  it  is  of  course  trans- 
ferred by  simple  delivery.  The  transfer  by 
endorsement  is  either  in  blank  or  in  full. 
The  endorsement  is  in  blank  when  maue  by 
the  endorser's  only  writing  his  name  on  the 
back  of  the  bill  and  no  more.  This  endorser 
must  of  course  be  the  person  to  whose  order 
the  bill  is  made  payable. 

The  endorsement  in  full  is  a  i^estrictive  one, 
and  occurs  when  the  paper  is  endorsed  as 
made  payable  to  the  endorsee  or  his  order, 
and  then  signed  by  the  endorser. 

By  the  first  mode  of  endorsement,  the  bill, 
f  made  payable  to  order,  is     after  the   first 
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{)ayce  or  endorsee's  endorsement,  transferable 
)y  mere  delivery  ad  infinitum. 

By  the  second,  it   can   only   be   transferred 
through  the  endorsement  of  the  endorsee. 

The  transfer  may  de  made  before  or  after 
the  maturity  of  the  bill  j  but  with  this  great 
difference  which  no  one  should  ignore,  that  in 
the  first  case  the  holder  acquires  a  perfect 
title  free  from  all  liabilities  and  objections 
which  any  parties  may  have  against  it  in  the 
hands  of  the  endorser ;  while  in  the  other  it  is 
open  to  all  the  liabilities  and  objections  which 
could  have  been  raised  against  it,  when  in  the 
hands  of  the  former  holder.  The  person  receiv- 
ing the  bill  before  maturity  does  so  upon,  the 
credit  of  the  paper  alone,  and  is  not  bound  to 
inquire  into  any  equities  or  defences  which 
might  be  raised  by  prior  parties.  The  neces- 
sities of  commerce  require  it  to  be  so.  But  if 
it  be  received  after  due,  the  matter  is  altoge- 
ther changed,  for  the  bill  is  then  disgraced 
and  this  gives  rise  to  the  presumption  that 
there  must  have  been  some  reason  why  it  was 
not  duly  honored. 

Such  reason  in  fact  as  makes  it  incumbent 
upon  the  party  receiving  it  to  look  into  the 
merits  of  this  cause  or  reason.  But  here  as 
ever}^  where  else  the  law  exacts  good  faith. 

An  endorsement  may  be  restrictive,  quali- 
fied or  conditional,  and  the  rights  of  the  hold- 
er under  such  endorsement,  ai'e  regulated   ac- 
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cordingly;  but  no  endorsement  other  than 
that  Ly  the  payee  can  stop  the  negotiability 
of  ihe  bill.  The  endorsement  may  be  so 
worded  as  to  restiain  the  negotiability  of  the 
instrument,  but  in  such  case  there  must  bo  an 
unequivocal  intention  to  restrain. 

Acceptance.— Bills  of  exchange  payable  at 
sight,  or  at  a  certain  period  of  time  after  sight 
or  after  demand  must  bo  presented  for  accept- 
ance. The  presentment  is  made  by  the  holder 
or  in  his  behalf  to  the  drawee  or  his  repre- 
sentative, at  his  domicile  or  pl^ce  of  business, 
or  if  the  drawee  be  dead  or  cannot  bo  found 
and  is  not  represented,  presentment  is  made 
at  his  last  known  domicile  or  place  of  busi- 
ness. If  there  be  also  a  drawee  au  besoin,  pre- 
sentment must  be  made  to  him  in  the  same 
manner. 

By  drawing  and  delivering  the  bill,  the 
drawer  is  understood  to  contract  with  the 
payee  and  every  subsequent  holder,  that  the 
drawee  will,  upon  presentment  and  demand  of 
payment  thereof,  accept  and  pay  the  bill  ac- 
cording to  its  tenor. 

This  presentment  for  acceptance  when  ne- 
cessary, must  be  made  within  a  reasonable 
time  from  the  making  of  the  bill. 

Thr  acceptance  must  be  in  writing  upon  the 
bill.  No  particular  form  is  necessary.  The 
law  holds  expressions  indicating  an  intention 
to  pay  the  bill  when  duo,  sufficient.     It   must 
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be  absolute  and  unconditional ;  however,  if 
the  holder  agrees  to  a  conditional  or  qualified 
acceptance  the  acceptor  is  bound  by  it. 

By  acceptance  the  drawee  becomes  the 
principal  debtor  and  liable  towards  any  bona 
fide  holder  receiving  the  bill  in  the  ordinary 
course  of  business. 

In  the  case  of  refusal  or  inability  to  accept 
by  the  drawee  mentioned  in  the  bill,  there 
can  be  a  particular  kind  of  an  acceptance 
known  as  "  Acceptance  for  honor,"  which 
happens  when,  }fi  order  to  secure  the  negotia- 
bility of  the  bill  or  save  the  credit  of  it* 
drawer  or  of  any  of  the  endorsers  thereon, 
some  friend  steps  forward,  and  with  the  hold- 
er's consent,  accepts  the  bill  in  the  place  and 
stead  of  the  intended  drawee.  This  accept- 
ance only  benefits  the  parties  who  are  subse- 
quent to  the  one  for  whose  honor  it  is  made. 
This  acceptor  for  honor  is  bound  to  give  im- 
mediate notice  to  the  party  he  so  accommo- 
dates, for  this  is  really  an  accommation  ac- 
ceptance, of  his  acceptance  as  well  as  to  all 
parties  who  may  be  held  liable  to  him  on  the 
bill. 

When  this  acceptance  for  honor  is  made 
after  the  bill  has  been  protested,  it  is  called 
acceptance  supra  protest. 

Noting  and  protest  for  non  acceptance. 
—If  the  drawee  refuses  or  fails  to  accept  the 
bill,  it  ma}^  be  forthwith  protested  for  non  ac- 
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ceptanco,  and  after  due  notice  of  such  protest 
has  been  given  to  the  parties  liable  upon  the 
bill,  the  holder  may  demand  immediate  paj  - 
ment  of  it  from  such  parties  exactly  as  if  the 
bill  had  become  due,  and  been  protested  for 
non  payment  instead  of  for  non  acceptance. 

This  frees  the  holder  from  the  obligation  of 
presenting  the  bill  for  payment,  or  if  he  does 
so  to  give  notice  of  dishonor. 

The  law  provides  also  that  instead  of  pro- 
testing for  I'efusal  to  accept,  the  holder  has 
the  option  of  having  the  bill  noted  for  non  ac- 
ceptance only  ;  when  no  notice  to  the  parties 
secondarily  liable  is  necessary.  Although 
the  student,  from  what  has  been  already  said, 
very  likely  understands  what  is  meant  by 
parties  secondarily  liable,  I  might  as  well  add 
hero,  that  the  law  distinguishes  two  classes  of 
parties  in  negotiable  paper.  Those  who  are 
primarily  liable,  who  are  the  real  debtors,  such 
as  the  acceptor  in  the  case  of  a  bill  of  ex- 
change, and  the  maker  in  that  of  a  promisso- 
ry note ;  and  those  who  are  secondarily  liable, 
whose  liability  is  contingent,  conditional  upon 
the  failure  of  those  primarily  liable  to  pay, 
such  as  the  drawer  and  endorser  of  a  bill,  and 
endorser  of  a  note. 

I  should  here  also  mention  another  division 
of  negotiable  paper  into  business  and  accom- 
modation. The  former  is  where  the  acceptor 
of  a  bill  of  exchange  or  the  maker  of  a   note 


fj' 


H 


I 


—  24  — 

is  really  indebted ;  and  the  latter,  on  the  con- 
trary, when  there  is  no  indebtedness,  the  pa- 
per being  given  or  accepted  simply  to  oblige, 
to  enable  the  party  to  whom  it  is  given  to 
raise  money.  In  the  first  case,  the  payee  or 
holder  has  a  right  of  action  against  the  ac- 
ceptor or  the  maker  as  well  as  any  subse- 
quent party  in  whose  hands  the  paper  may 
have  come;  in  the  second  case,  those  only  to 
whom  the  paper  is  transferi-ed  for  value  and 
in  due  course  of  law  can  exercise  this  right. 

The  noting  and  protest  must  be  done  by  a 
Notary  Public,  and  in  case  the  services  of 
none  can  be  procured,  any  justice  of  the  peace 
is  empowered  to  do  the  same. 

The  only  object  of  these  formalities  is  to 
secure  the  holder's  recourse  against  the  draw- 
er and  endorsers. 

Payment.— Every  bill  of  exchange  not 
protested  for  non  acceptance,  as  already  said, 
must  be  presented  for  payment  by  the  holder 
or  in  his  behalf  to  the  drawee  or  acceptor,  in 
the  afternoon  of  the  third  day  of  its  maturity, 
or  after  presentment  for  acceptance  if  drawn 
at  sight ;  should  this  day  happen  to  be  a  legal 
holiday,  then  on  the  next  following  juridical 
day.  This  presentment  must  be  made  wherever 
the  bill  is  made  payable  either  by  indication 
therein  or  by  qualified  acceptance.  If  it  be 
payable  generally,  the  presentment  must  be 
made  to  the  drawee  or  accentor,   as  the  case 
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may  be,  eithei*  personally  or  at  his  residence," 
office  or  usual  place  of  business;  in  the  case  of 
absence,  or  of  no  such  places  being  known, 
then  the  prese'ntment  can  be  made  at  any  of 
such  places  where  the  drawee  or  acceptor  was 
last  known  to  reside,  where  thea  cceptance,  or 
if  there  be  nore,  where  the  bill  bears  date. 

Should  the  maker  in  the  case  of  a  note,  or 
acceptor  in  that  of  a  bUl,  be  a  firm,  the  de- 
mand of  payment  is  made  of  one  of  the  mem- 
bers. In  case  of  death,  the  demand  is  made 
of  their  heirs  or  legal  repi'esentatives. 

Payment  of  a  lost  bill  of  exchange  may  be 
recovered  upon  satisfactory  pi  oof  of  the  loss 
being  made  by  the  holder,  and  by  giving  secu- 
rity to  the  parties  if  the  bill  be  negotiable. 

The  party  paying  the  bill  should  be  careful 
to  have  it  delivered  up  to  him,  or  have  his 
payment  endorsed  upon  it  so  as  to  avoid  the 
risk  of  paying  a  second  time  to  some  one  who 
was  a  holder  before  maturity. 

Payment  of  a  bill  may  be  enforced  by 
action  against  the  drawee,  if  he  have  accept- 
ed ;  against  the  drawer  and  endorsers  in  the 
event  of  deshonor,  by  refusal  to  acceptor  pay. 

All  these  parties  being  jointly  and  severally 
liable,  they  may  be  included  in  one  suit. 

Protest  for  non-payment.— If  not  paid 
when  presented  for  payment,  the  bill  must  be 
protested  for  non  payment  on  the  last  day  of 
grace  which  is,  as  has  been   already  said,    the 
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third  after  maturity,  and  notice  thereof  be  given 
to  any  party  on  the  bill  whose  liability  the 
holder  wishes  to  keep  alive ;  and  as  in  the 
case  of  non  acceptance,  should  'this  formality 
be  omitted,  the  parties  liable  other  than  tho 
acceptor  will  be  discharged.  Still  tho  drawer 
can  only  avail  himself  of  the  want  of  protest 
and  notice  if  he  can  establish  that  he  had  duly 
provided  for  the  payment  of  the  bill. 

Protest  and  notice  thereof  is  rigorously  re- 
quired by  the  law  and  nothing  but  impossi- 
bility by  inevitable  accident  or  irresistable 
force  will  excuse  it.  It  can  of  course  be 
waived  bj'  any  party  to  the  bill  in  so  far  as 
his  rights  are  concerned. 

The  object  of  the  performance  of  these  for- 
malities is  te  secure  xull  and  perfect  remedy 
against  drawer  and  endorsers  who  are  only 
secondarily  liable  ;  their  obligation  being  con- 
tingent upon  the  principal  debtor's  default  to 
pay.  By  his  action  the  holder  can  recover 
the  amount  mentioned  in  the  paper  with  in- 
terest and  all  expenses  cccasioned  by  non  ac- 
ceptance and  non  payment. 
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CHAPTEE  IV. 

Promissoby  Notes. 


^  A  promissory  note  is  a  wi-itten  promise  to 
.  pay  a  certain  sum  of  money  absolutely.  It 
,;  must  be  signed  by  the  party  who  promises, 
1  who  is  called  the  maker.  His  obligations  are 
I  similar  to  those  of  the  acceptor  of  a  bill  of 
?  exchange. 

^  The  party  to  whom  the  promise  is  made,  in 
whose  favor  the  note  is  made,  is  called  the 
payee. 

The  promissory  note,  unlike  the  bill  of  ex- 
I  change,  is  a  pi'omise  and  not  an  order.  Yet 
although  they  differ  in  form,  still  in  the  hands 
of  the  payee  and  every  subsequent  holder, 
they  are  precisely  alike  and  are  consequently 
governed  by  the  same  principles  of  law. 

The  Civil  Code  of  our  Province   says   that: 
*'  The  provisions  concerning  bills  of  exchange 
ap])ly  to  promissory  notes  when  they  relate  : 
lo.  To  the  indication  of  the  payee; 
2o.  The  time  and  place  of  payment ; 
3o.  The  3xpression  of  value  ; 
4o.  The  liability  of  the  parties; 
5o.  Negotiation  by  endorsement  or  delivery ; 
6o.  Presentment  and  payment ; 
7o.  Protest  for   non    payment   and   notice, 
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Promissory  notes  perfoi^m  as  great  a  mrt  in 
the  business  world  as    bills   of  oxohanr  and 
perhaps  a  greater;  for  of  the  two  forms^of  no 
gotmble papo..  thoy  aie  the  most  in  use 
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CHAPTER  V. 
Cheques. 

The  cheque  is  a  written  order  upon  a  bank 
or  banker  for  the  payment  of  money.  It  may 
be  made  payable  to  a  partieuhir  person  or  to 
order,  or  to  bearer,  and  is  negotiable  in  the 
same  manner  as  bills  of  exchange  and  pro- 
missory notes.  They  are  payable  on  present- 
ment and  need  not  be  presented  for  acceptance 
apart  from  payment. 

Nevertheless  if  accepted,  the  holder  acquires 
a  direct  action  against  the  bank  or  banker, 
without  prejudice  to  his  claim  against  the 
drawer,  either  upon  the  cheque  in  case  of  re- 
fusal to  pay  by  the  bank  or  banker  and  with- 
out protest,  or  for  the  debt  it  represents  ;  in 
the  latter  case,  after  retui-ning  it  to  the  draw- 
er with  reasonable  diligence. 

If  the  cheque  be  received  from  any  other 
party  than  the  di-awer,  the  holder  may  in  like 
manner  retui-n  it  to  such  party,  or  he  may  re- 
cover from  the  parties  whose  names  it  bears. 

The  rules  which  apply  to  bills  of  exchange 
also  apply  to  a  great  extent  to  cheques,  for  in 
its  form  the  cheque  is  ve>'y  analogous  to  the 
bill  of  exchange;  the  differences  between 
them    being   partic^lai'ly   as   we   have   seen :. 
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lo.  Thai  cheques  are  always  drawn  upon  a 
Bank  or  banker ;  2o.  That  they  are  payable  on 
presentment,  w^ithout  days  of  grace;  3o.  That 
they  a»'e  not  required  to  be  presented  for  ac- 
ceptance, but  only  for  payment. 

Cheques  arc  not  due  until  presented  for  pay- 
ment ar  1  can  be  negotiated  at  any  time  pre- 
vious to  that. 

They  should  be  presented  as  soon  as  possi- 
ble, for  the  law  says  that :  If  the  cheque  be 
not  presented  for  payment  within  a  reason- 
able time,  and  the  bank  should  fail  between 
the  delivery  of  the  cheque  and  such  present- 
ment, the  drawer  br  endorser  will  be  dischar- 
ged to  the  extent  of  the  loss  he   suflPers   there- 

by. 
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CHAPTEE  VI. 
Interest. 

B}^  interest  is  meant  the  remuneration  or 
compensation  paid  by  one  party  to  another 
for  the  use  or  detention  of  his  money.  It  oc- 
curs in  the  case  of  a  loan  of  a  sum  of  money 
at  a  stipulated  rate  of  interest,  also  on  a  debt 
overdue,  or  from  its  creation  if  there  is  an  un- 
derstanding to  that  effect.  A  judgment  will 
most  always  carry  interest  from  the  time  the 
party  against  whom  it  is  given  has  been  sum- 
moned to  answer  the  Plaintiffs  demand. 

It  was  for  a  long  time  considered  to  be  usu- 
ry for  any  one  to  loan  money  at  a  high  rate 
of  interest,  at  all  events  above  that  fixed  by 
statute  ;  but  now  the  Courts  would  not  refuse 
to  grant  any  such  interest  as  might  fairly  be 
agreed  upon. 

The  legal  rate  of  interest  is  generally  un- 
derstood to  be  six  per  cent  and,  if  not  men- 
tioned, it  is  the  rate  collectable.  For  instance, 
if  a  note  be  payable,  let  us  say  at  three 
months  from  the  date  it  bears  without  in- 
terest and  is  not  honored  at  maturity,  the 
holder  can  along  with  the  amount  of  the  note 
exact  interest  at  six  per  cent  from  its  maturi- 
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On  running  accounts  interest  is  allowed 
from  the  demand  of  payment,  which  is  gene- 
rally judicially  made,  that  is  by  summoning 
the  debtor  before  the  Courts  ;  still  when  the 
time  of  crc'lit  is  limited  and  there  is  an  agree- 
ment eithe  express  or  implied  to  pay  at  a 
certain  tinu',  intei-est  certainly  begins  to  run 
fi'om  the  expiration  of  such  time. 

Interest  allowed  on  judgments  is  also  at  the 
rate  of  six  per  cent,  unless  it  be  rendered  upon 
a  claim  or  obli";ation  beai'inii:  a  different  rate 
according  to  stipulations. 

Compound  interest,  i.e.,  interest  upon  in- 
terest, is  allowable  when  there  is  a  contract  to 
that  effect,  either  express  or  implied. 
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HAPTBE  VII. 
Agency. 


Agency  which  is  known  in  our  Code  as 
Mandate,  is  a  stipulation  wherein  a  person 
called  the  Principal  or  Mandator  commits  a 
lawful  business  to  the  management  of  another 
who  is  called  the  Agent  or  Mandatary.  In  a 
few  words,  the  agent  is  an  authorized  person 
to  do  some  act  or  series  of  acts  in  the  name 
and  place  of  another  who  is  the  agent's  prin- 
cipal :  it  is  a  substitution  of  the  agent  for  the 
principal.  For  it  is  a  recognized  principle  of 
law,  that :  whatever  a  man  can  do  in  his  own 
right,  he  may  generally  speaking  appoint  an- 
other to  do  for  him. 

Agents  are  also  known  under  other  names 
according  to  the  business  they  do,  such  as  the 
Factor,  who  is  an  agent  for  the  sale  of  proper- 
ty ;  and  the  Broker  who  simply  negotiates 
sales  without  the  property  being  placed  into 
his  hands. 

Agency  may  be  express  or  implied.  Ex- 
piess,  when  there  is  a  special  delegation  of  au- 
thority ;  and  implied,  when  the  agent  acts  to 
the  knowledge  and  with  the  apparent  consent 
and  approval  of  the  principal. 
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It  is  cssontially  a  gratuitous  contract,  but  in 
general  business  is  of'tener  than  not,  under- 
taken for  a  remunoiation,  the  amount  of 
which  is  reguhited  by  usage  or  by  an  agree- 
ment between  the  parties. 

It  may  be  for  a  special  undei'taking  or  for 
the  management  of  the  principal's  aft'airs  gen- 
erally. But  in  the  latter  case,  it  only  eompre- 
hends  acts  of  administration.  For  acts  of 
alienation  or  which  tend  to  transfer  owner- 
ship, in  real  state  particularly,  the  mandate 
or  power  must  l)e  special  and  express  to  that 
effect. 

The  agent  must  never  exceed  the  limUs  of 
his  mandate,  unless  it  be  in  things  incidental 
and  immediately  connected  with  the  affairs  he 
is  empoweied  to  administer,  and  then  only  if 
he  cannot  communicat3  with  his  principal. 

Subject  to  the  rules  concerning  them,  mi- 
nors and  married  women  may  be  agents.  I 
might  say  that  the  only  disability  here  is  in 
the  case  of  natural  defects  either  physical  or 
mental. 

The  agent  is  strictly  and  under  penalty  of 
damages  bound  to  fulfil  the  obligi;tions  of  his 
mandate  faithfully  and  to  the  be?kt  of  his 
ability,  the  law  will  expect  him  to  care  for  his 
principal's  interests  even  after  the  expiration 
of  his  authoi'ity  for  a  reasonable  time,  unless 
it  be  revoked  by  the  Pi'incipal,  when  the  com- 
pletion   f  some  urgent  busincvss  oi'  the  absence 
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of  his  principal  or  other  like  causes  require  it. 
Ho  is  also  answerable  for  any  person  whom 
he  should  substitute  to  himself  in  the  manage- 
ment of  the  business  to  wlilch  he  is  appointed. 

So  strictly  does  the  law  interpret  the  good 
faith  which  should  exist  in  the  agent,  that  it 
forbids  him  becoming  in  any  way  personally 
interested  in  the  business  he  manages;  should 
for  instance,  the  agent's  employment  be  to  sell 
or  buy  goods  for  his  principal,  the  Courts 
would  invalidate  any  sale  or  purchase  which 
he  would  make  to  or  from  the  principal,  act- 
ing as  agent  of  course 

The  agent's  liability  is  always  construed 
after  his  agreement  with  the  principal,  and 
he  is  answerable  to  him  for  all  his  acts.  He 
is  bound  to  render  him  a  true  account  of  his 
administration  whenever  called  upon  to  do  so 
and  particularly  at  the  expiration  of  the  man- 
date. 

So  long  as  he  acts  within  his  powers,  and 
third  parties  have  ample  opportunity  to  know 
thf»t  he  is  acting  simply  as  agent,  he  renders 
his  principal  alone  accountable  towards  them, 
but  if  he  should  exceed  them,  then  he  alone  is 
answerable,  unless  he  does  so  to  the  principal's 
knowledge  who  either  tacitly  or  expressly 
ratifies  the  act.  Should  the  third  party  know 
that  the  agent  is  exceeding  his  powers,  then 
the  third  party  deals  with  him  at  his  risks  ; 
but  if  in  good  faith,   and  when    the   principal 
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has  given  him  good  cause  to  believe  the  agent 
empowered  to  act  as  he  does,  the  principal  is 
then  liable  to  him 

The  principal  is  bound  to  indemnify  the 
agent  for  all  obligations,  liabilities,  expenses 
and  losses  which  he  might  incur  when  acting 
strictly  within  the  limits  of  his  powers,  as 
well  as  to  pay  the  salary  due  him  for  his  ser- 
vices, for  which  the  law  grants  him  the  right 
of  lien  or  retoiition  upon  whatever  property 
of  the  principal  he  might  have  in  his  possess- 
ion, however  pi'ofitable  the  business  con- 
fided to  him  might  prove  for  the  prinv-ipal  so 
long  as  no  fault  would  be  imputable  to  him. 

The  agent  must  be  very  careful  and  not 
forget  that  when  his  instructions  are  explicit, 
he  must  strictly  follow  them,  unless  such  un- 
foreseen necessity  or  circumstances  should 
arise  as  would  warrant  any  prudent  man  in 
deviating  from  them,  or  where  such  instruct- 
ions would  be  contrary  to  law  and  ordei*. 

In  the  absence  of  instructions  the  agent 
must  persue  the  accustomed  course  of  that  bu- 
siness entrusted  to  him. 

As  already  stated  the  agent  is  bound  to  use 
ail  ordinary  attention,  skill  and  care  in  the 
execution  of  his  mandate. 

A  Factor  for  instance,  is  liable  to  a  certain 
extent  for  the  safety  of  the  goods  put  in  his 
possession  and  is  expected  to  look  after  them 
as  carefullv  as  he  would  after  his  own. 
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We  have  already  seen  that  the  principal 
would  be  rendered  responsible  towards  third 
parties  by  his  agent  acting  within  the  scope  of 
nis  authority,  he  is  moreover,  liable  towards 
them  for  the  negligence  or  un.-^kilfulness  of 
the  agent  while  in  the  execution  of  his  man- 
date. So  closely  does  the  law  identify  the 
person  of  the  agent  with  thai  of  his  principal 
that  it  even  seems  to  hold  the  latter  responsi- 
ble for  the  former's  wilfully  wrongful  acts,  un- 
less the  principal  can  satisfactorily  establish 
that  he  was  unable  to  prevent  the  act. 

I  might  here  add  that  our  Code  applies  this 
rule  to  parents  for  the  acts  of  their  minor 
children,  to  tutors  and  curators  for  the  dam- 
ages which  the  parties  under  their  custod}^ 
might  cause  ;  as  well  as  to  teachers  and  pa- 
trons for  their  pupils  and  apprentices,  pro- 
vided always. that  they  might  have  prevented 
the  evil. 

As  already  stated,  brokers  are  a  class  of 
agents  whose  particular  business  is  to  nego- 
tiate purchases  and  sales  between  parties. 
Factors,  also  known  as  commission  meachanta, 
are  agents  to  buy  or  sell  goods  for  another, 
either  in  their  own  name  or  in  that  of  the 
principal.  They  can  be  both  parties'  agents, 
that  is,  in  a  sale  for  instance,  they  can  be  the 
seller's  as  well  as  the  buyer's  agent,  and  bind 
them  both  by  their  acts.  The  fector  can  con- 
duct the  business  either  in  his  own  name  or  in 
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that  of  his  principal ;  but  if  the  latter  be  ab- 
sent in  a  foreign  country,  the  factor  is  person- 
ally liable  lo  the  third  parties  with  whom  he 
contracts. 

From  the  foregoing  principles  we  under- 
stand, that:  any  person  can  safely  contract 
with  any  agent  for  goods  in  his  possession,  or 
of  which  he  is  entrusted  with  the  documents 
of  title,  such  as  bills  of  lading,,  warehouse 
keeper^s  receipts  or  orders  for  delivery  of 
goods  etc. 

The  principal  may  at  any  time  revoke  his 
agent's  mandate,  but  here  it  must  be  remarked, 
that  ho  cannot  do  so  to  the  agent's  detriment 
or  damage  without  indemnifying  him.  This 
revocation  must  be  made  reasonably  public,  if 
not,  third  parties  who  in  ignorance  of  it  have 
contracted  with  the  agent  since  it  was  made, 
have  a  full  recourse  against  the  principal, 
whose  duty  it  was  to  give  sufficient  notice  of 
the  revocation 

The  agent  can  also  renounce  his  mandate, 
after  giving  bis  principal  reasonable  notice  of 
bis  intention  to  do  so,  but  must  do  so  at  a 
time  when  such  renunciation  will  not  be  inju- 
rious to  the  pi'incipal,  unless  there  be  a  rea- 
sonable cause  for  it ;  otherwise  he  will  be 
liable  towards  him  for  all  damages  which  h» 
might  suifer  thereby. 
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CHAPTER  YIII, 
Partnership. 

Partnership  is  the  relation  existing  between 
persons  who  have  agi'eed  to  combine  their 
property,  labor  or  skill  in  some  undertaking 
or  business,  and  to  share  between  them  the 
profits  as  well  as  the  losses,  arising  therefrom. 
It  is  strictly  essential  to  this  agreement  that 
it  should  be  for  the  common  profit  of  each  of 
the  j)artners  who  must  contribute  to  it,  in  all 
or  some  of  the  things  stated.  The  receipt  of 
a  share  of  the  piofits  or  of  an  income  varying 
with  the  profits  made,  does  not  necessarily  in- 
dicate the  existence  of  a  partnership,  for  this 
might  be  simply  the  salary  offered  the  re- 
cipient for  his  services  as  servant ;  but  it  is 
perfectly  lawful,  (and  often  happens.)  for  a 
partner  to  stipulate  that  he  will  simply  devote 
his  time,  skill  and  experience  to  the  common 
undertaking. 

As  legards  third  parties,  any  agreement 
tending  to  exclude  one  or  more  of  the  part- 
ners from  losses,  is  null. 

The  business  may  be  carried  on  under  any 
business-name  which  the  partners  choose  to 
adopt,  care  being   taken    not  to   assume   any 
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style  already  borne  or  adopted  by  some  other 
firm. 

Partnerships  are  either  Universal  or    Part- 
icular.   They  are  also  Civil  or  Commercial. 

Universal  partnership  may  be  either  of  all 
the  proi)ertyy  or  of  all  the  gains  of  the  part- 
ners. In  universal  partnership  of  property, 
all  the  property  of  the  partners  moveable  and  . 
immoveable,  and  all  their  gains,  as  well  pre- 
sent as  future,  are  put  in  common  ;  but  unless 
the  contrary  is  expressly  stipulated,  universal 
partnerships  are  presumed  to  be  only  of  gains. 
Particular  partnerships  are  those  which  ap- 
ply only  to  certain  determinate  objects. 

Partnebships  contracted  for  a  single  en- 
terprise.—Commercial  partnerships  are  those 
which  are  contracted  for  carrying  on  any 
trade,  manufacture,  or  other  business  of  a 
commercial  nature.  All  others  are  civil  part- 
nerships. 

Commercial  partnerships  are  divided  into: 
General,  Anonymous,  En  commandite  or  Limh 
ited  and  Joint  Stock  Companies, 

Before  explaining  these  different  kinds  of 
partnership,  I  will  mention  and  define  the  dif- 
ferent kinds  of  ]>artner8,  which  are :  lo.  the 
Nominal,  who  have  no  actual  intei'est  in  the 
business  or  profits,  and  therefore  ai-e  not  part- 
ners as  between  them^selves,  but  as  they  allow 
their  names  to  be  given  out  to  the  public  as 
suehy  and  thereby  stiengthen  the  credit  of  the 
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firm,  they  render  themselves   liable  towards 
third  persons. 

2o.  The  real,  who  are  in  every  way  truly 
partners. 

3o.  The  dormant,  who  also  are  in  every  res- 
pect partners,  but  who  attempt  to  evade  the 
obligations  cf  the  partnership,  by  concealing 
the  fact  of  their  interest.  So  long  as  they 
remain  unknown  they  are  safe,  but  the  mo- 
ment their  names  are  disclosed,  they  become 
equally  liable  as  the  rest  ot  the  partners, 
whether  the  firm  was  trusted  on  the  strength 
of  their  membership  or  not. 

There  is  also  the  Limited  Pai-tner,  who  is 
simply  a  contributor  in  a  certain  amount  to 
the  funds  of  a  partnership  in  which  his  liabili- 
ty towards  its  creditors  is  limited  to  the  sum 
contributed.  His  name  does  not  appear  in  the 
firm,  nor  can  he  transact  business  on  its  ac 
count. 

General  partnerships  are  those  formed  for 
the  purpose  of  carrying  on  business  under  a 
collective  or  firm  name,  consisting  ordinarily 
of  the  names  of  the  partners,  or  of  one  of 
them.  All  of  whom  are  jointly  and  severally 
liable  for  the  obligations  of  the  partnership. 

The  partners  may  make  such  stipulations 
among  themselves  concerning  their  i-espective 
powers  in  the  management  of  the  partnership 
business,  as  they  see  fit,  but  with  respect  to 
third  persons  dealing  with  them  in  good  faith, 
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each  partner  has  an  implied  power  lo  bind  the 
partnership  for  all   obligations    contracted    in 


its  name,  and  in   its    usual   course 


of  dealing 


and  business. 

.    Anonymous  partnerships  are  those   having 

no  particular  name  or  tii  m. 

The  partners'  liabilities  here  are  the  same 
as  in  partnerships  unde:'  a  <3ollective  name. 

The  partnership  En  comi^andite  or  Limited 
par*ne  /^j,  is  one  wherein  \here  are  one  or 
more  ]  :  ons  called  general  partners,  and  one 
oj'  more  persons  called  special  partners,  who 
contribute  m  t  o  payments  a  specific  sum  or 
capital  to  the  coiiimon  stock.  The  general 
paitners  who  are  jointly  and  severally  respon- 
sible, being  alone  authorized  to  transact  the 
business  of  the  firm  and  bind  the  same.  The 
special  partner  is  entitled  to  a  certain  share 
of  the  profits,  according  to  stipulations  and  is 
liable  for  the  debts  of  the  partnership  only  to 
the  extent  of  his  conti'ibution. 

Joint  Stock  Companies  are  those  which,  on 
account  of  the  great  number  of  pai'tners,  re- 
quire the  adoption  of  certain  peculiar  regu- 
lations. 

They  are  formed  either  under  the  authority 
of  a  royal  charter,  or  of  an  act  of  legislature 
when  they  ai'e  governed  by  its  provisions,  it 
formed  otherwise,  they  generally  come 
under  the  same  rules  as  partnerships  under  a 
collective  name. 
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The  contract  of  partnership,  as  well  as  its 
stipulations  are  generally  evidenced  by  art- 
icles formally  executed,  although  it  can  be 
formed  by  verbal  agreement,  and  if  no  time 
be  designated  for  its  coinmencemont,  it  takes 
effect  from  the  date  of  the  contract. 

If  no  mention  is  made  of  the  period  of  its 
duration,  it  is  presumed  to  be  life  long,  that 
is,  as  long  as  every  one  of  the  partners  live. 

I  must  here  mention,  that  our  Code  makes  it 
a  strict  obligation  for  partnerships  formed  to 
carry  on  certain  trades  and  traffics,  to  deliver 
to  the  Protonotary  of  each  district,  and  to  the 
Eegistrar  of  each  county  in  which  they  carry 
on  such  business,  a  declaration  in  writing, 
stating  the  object  of  their  partnership,  the 
names  of  its  members,  and  the  time  from 
which  it  dates ;  the  omission  to  yjerform  this 
duty  will  subject  the  parties  contravening  to 
certain  penalties. 

The  object  of  this  provision  of  the  law, 
being  to  afford  the  public  a  certain  protection, 
a  source  from  which  they  can  derive  such  in- 
formation as  will  enable  them  to  ascertain 
who  they  are  dealing  with,  when  transacting 
business  with  such  firms. 

No  partner,  whether  he  has  signed  or  not 
this  declaration,  will  be  deemed  to  have  ceased 
to  be  '^uch  untill  a  new  declaration,  showing 
the  change,  has  been  made. 
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Partners  who-^e  names  would  bo  omitted  in 
the  declaration  could  not  thereby  disclaim  lia- 
bility for  any  of  the  firm's  obligations. 

The  moment  any  one  by  conduct,  or  by 
words  written  or  spoken,  leads  another  to  be- 
lieve that  he  is  a  member  of  the  fii'm,  he  rend- 
ers himself  responsible  to  him  as  such. 

Each  partner  is  bound  to  contribute  to  the 
partnership  all  he  has  agreed  to,  and  owes  in- 
terest upon  the  same  from  the  day  he  is  in 
default  of  paying  in  his  share  ;  being  liable  as 
well  towards  his  co-partners  for  all  damages 
he  might  cause  them  by  such  default,  which 
is  also  a  valid  reason  for  the  dissolution  of  the 
partnership. 

As  well  as  the  capital  promised,  every 
member  of  the  partnership  must  devote  to  the 
common  undertaking,  the  skill  and  industry 
which  he  has  agreed  to  contribute' without  the 
least  deviation. 

The  principle  being  that  the  contract  once 
formed  must  be  strictly  adhered  to,  and  can 
only  be  rescinded  or  varied  by  the  con  .ent  of 
all  the  partners  and  not  otherwise,  and  that 
the  partners  are  bound  to  carry  on  the  busi- 
ness of  the  film  for  the  greatest  common  ad- 
vantage; to  be  true  and  faithful  to  each  other, 
and  to  render  true  accounts  and  full  informa- 
tion of  all  things  affecting  the  partnership  to 
any  partner  or  his  legal  representatives,  when 
reasonably  requested.     So  that   if  a   partner, 
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without  the  knowledge  and  consent  of  his  co- 
partners, carries  on  any  business  competing  or 
interfeiing  with  that  of  the  fiim,  he  must  ac- 
count to  the  firm  for  all  the  profits  made  in 
such  business,  and  must  make  compensation 
to  the  firm  for  any  loss  occasioned  thereby. 

To  show  to  w^hat  extent  the  law  exyjects  the 
faithfulness  of  co-partners  to  be  carried  out 
botween  them,  1  will  quote  article  1843  of  our 
Civil  Code  which  suys,  that:  "  When  a  part- 
*'  ner  is  credit|)r  individually  of  a  person  who 
**  is  also  indedted  to  the  partnership,  and  both 
"  debts  are  actually  payable,  the  imputation  of 
"  any  payment  received  by  him  from  the 
"  debtor  is  made  upon  both  debts  in  proportion 
*'  to  their  respective  amounts,  although  by  the 
*'  receipt  he  may  have  imputed  it  upon  his 
*'  pi'ivate  debt  onlj- ;  if  by  the  receipt  he  im- 
"  pute  the  payment  wholly  upon  the  partner- 
"  ship's  debt,  such  im})Utation  is  to  be  main- 
"  tained." 

Each  partner  is  liable  to  the  partnership  for 
damages  caused  by  his  fault,  and  on  the  other 
hand,  can  recover  moneys  disbursed  and  be 
indemnified  for  obligations  contracted  in  good 
faith  for  the  firm. 

When  there  is  no  agreement  concerning  the 
shai'es,  the  partners  participate  equally  in  the 
profits  and  losses. 

In  the  absence  of  any  special  stipulation  as 
to  management  of  the  firm  business,  it  is   pre- 
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sumed  that  its  members  have  mutually  given 
each  other  authority  to  manage,  and  the  acts 
of  one  bind  the  others,  provided  they  do  not 
object  before  their  completion. 

Each  partner  is  entitled  to  the  use  of  the 
firm's  property  provided  he  u.-es  the  same  rea- 
sonably, and  in  a  manner  unprejudicial  to  its 
interests  or  of  that  of  his  co-partners. 

Each  partner  may  be  compelled  to  contri- 
bute towards  the  expenses  necessitated  for  the 
preservation  of  the  common  property. 

In  the  case  of  real  estate  belonging  to  the 
partnership  no  alteration  can  be  made  thereto 
without  the  consent  of  all  the  co-partners. 

Any  one  of  the  partners  may,  if  he  chooses, 
associate  with  himself  an  outsider  in  his  o'7n 
share  of  the  partnership;  but  cannot  make 
him  a  member  of  the  firm. 

In  commercial  partnerships,  partners  are 
jointly  and  seveially  liable,  i.e.,  each  not  only 
for  his  share,  but  for  the  whole  of  the  debts  of 
the  firm.  It  is  not  so  in  non-commercial, 
where  the  partners  are  only  jointly,  i.e.,  each 
for  his  share  of  the  debts. 

Each  partner  who  does  any  act  necessary  or 
usually  done  in  cariying  on  business,  such  as 
the  partnership  carries  on,  binds  his  co-part- 
nerrs  to  the  same  extent  as  if  he  were  their 
agent  duly  appointed  for  that  purpose.  For  as 
regards  the  I'ights  of  third  persons  against  the 
partnership,  it   is  a 
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partner  is  the  accredited  agent  of  the  rest, 
whether  ho  be  active,  nominal  or  dormant ; 
and  has  authority  as  such  to  hind  them  either 
by  simple  contracts  resyjecting  the  goods  or 
business  of  the  fii'm,  or  by  negotiable  instru- 
ments circulated  in  its  behalf  to  any  pei'son 
dealing  bona  fide.  Let  it  be  well  noticed,  that 
here  as  everywhere  else  the  law  will  expect 
good  faith,  for  if  a  third  person  deals  with  a 
member  of  the  firm  ;  knowing  that  the  latter 
exceeds  his  authority,  no  recourse  will  lie 
against  the  partnership  unless  the  partnersh'p 
benefits  by  this  act,  and  also  where  as  already 
stated,  no  one  or  more  partners  have  in  a  suf- 
ficiently public  manner  been  appointed  to  con- 
duct the  affairs  of  the  firm,  when  no  others 
but  they  can  bind  it,  and  these  only  within  the 
scope  of  the  authoiity  conferied  on  them  ex- 
pressly, or  by  implication. 

Where  a  partner  engages  the  firm  in  a  mat- 
ter evidently  unconnected  with  it  and  without 
his  co-partners'  assent,  the  firm  will  not  be 
bound. 

If  all  or  any  of  the  partners  give  notice  that 
the  firm  will  not  be  bound  by  acts  or  by  some 
class  of  acts  done  in  the  name  of  the  firm,  they 
cannot  be  bound  by  them  if  done  with  a  per- 
son to  whose  knowledge  the  notice  has  come. 

Limited  partnership. — Tn  limiteJ  partner- 
ship, the  partners  ai'e  obliged  to  make  and 
severally  sign  a  certificate  containing  : 
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lo.  Tho  name  or  fii'in  of  the  partnorship; 

2o.  The  general  nature  of  the  business  to  be 
caiTied  on ; 

3o  The  names  of  all  the^general  and  special 
partners,  distinguishing  whi(5h  are  general 
and  which  special,  and  their  usual  place  of  re- 
sidence ; 

4o.  The  amount  of  capital  stock  contributed 
by  each  special  partner; 

5o.  The  ])eriod  at  which  the  pai'tnership 
commences  and  that  of  its  termination. 

Such  certificate  is  to  be  made  before  a  no- 
tary who  will  duly  attest  it,  when  it  must  be 
fyled  with  the  Protonotary  of  the  Superior 
Court  for  the  District  and  the  Registrar  of  the 
County  where  the  partnership  has  its  princi- 
pal place  of  business,  for  registration  in  a 
book  open  to  public  inspection. 

The  partnership  will  not  be  deemed  formed 
dntill  the  certificate  i^^  made,  fyled  and  record- 
ed in  the  aoove  manner. 

Duj'ing  the  continuance  of  the  partnership 
no  special  member  can  withdraw  from  it  the 
whole,  or  any  part  of  the  amount  he  has  con- 
tributed to  the  partnership  fund ;  he  can  an- 
nually recei^re  lawful  interest  on  the  same,  as 
long  as  it  does  not  affect  the  amount  of  his 
contribution,  and  he  may  also  receive  his  por- 
tion of  the  profits. 

The  general  partners  are  the  real  partners, 
the  active  business  parties  in  the  partnership, 


I;!  '■■ 


-  40  — 

and  meet  the  liabilities  of  partners  generally. 
They  are  liable  to  account  to  each  other  and 
U>  the  special  partners  for  the  management  of 
the  firm's  business,  as  oi'dinary  partners  under 
a  collective  name. 

In  case  of  insolvency,  the  special  partners 
have  no  claim  against  the  partnership  until 
all  its  other  creditors  have  been  satisfied. 

Limited  partnerships,  1  must  not  omit  to 
say,  cannot  be  formed  to  carry  on  the  business 
of  banking  or  insurance,  and  their  dissolution 
cannot  take  place  but  at  the  tim  ;  stated  in  the 
certificate  required  for  their  formation,  unless 
certain  regulations  requii'ed  by  law  are  com- 
plied with;  and  which  are:  a  notice  fyled  in 
the  office  or  at  the  place  where  the  certificate 
mentioned  was  registered,  and  publication  of 
the  same  notice  during  a  certain  time,  in  cer- 
tain papers. 

Joint  Stock  Companies.  -In  this  species  of 
partnership  which  is  usually  formed,  in  this 
Province,  under  a  special  statutory  charter  or 
under  a  certain  act  known  as:  the  "General 
Joint  Stock  Companies  Act."  In  either  of 
which  cases  the  liability  of  the  shareholders 
does  not  exceed  or  go  beyond  the  mere  loss  of 
the  stock  held  by  them,  should  the  Company 
become  insolvent.  When  not  coming  under 
any  of  these  cases,  then  the  partners'  liabili- 
ties toward  third  persons  are   generally   gov- 
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orned  by  the  same  rules  and  principles  which 
regulate  the  common  commercial  partnership 

In  these  partnerships,  the  stock  is  gen- 
erally divided  into  shares,  made  transfer- 
able by  assignment  or  delivery,  and  the  busi- 
ness is  conducted  by  a  choosen  board  of  di- 
rectors. Under  certain  restrictions  any  part- 
ner may  transfer  his  shares,  but  no  partner 
acts  personally  in  the  affairs  of  the  Company, 
the  execution  of  their  business  being  entrusted 
to  officers  for  whom  the  partnership  is  respon- 
sible, though  the  superintendence  of  such  offi- 
cers is  frequently  committed  to  directors 
choosen  from  the  body  at  large. 

Partnership  is  dissolved  by  various  causes, 
such  as  by  the  expiration  of  the  time  fixed  for 
its  duration ;  by  the  loss  of  its  property  or  the 
accomplishment  of  its  object,  bankruptcy, 
death,  etc. 

Those  which  are  not  limited  as  to  duration 
can  be  dissolved  at  the  will  of  any  one  of  its 
members,  by  his  giving  notice  to  his  co-part- 
ners of  his  intention  to  withdraw,  provided  he 
does  so  in  good  faith  and  at  such  a  time  as 
will  not  be  unfavorable  to  the  partnership. 

A  failure^o  fulfil  his  duties,  gross  miscon- 
duct or  physical  or  intellectual  infirmity  on 
the  part  of  one  of  the  partners,  will  also  be  a 
cause  of  dissolution  of  the  partnership.  The 
death  of  one  of  the   j^artners  will  also   be   a 
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cause  for  dissolution,  unless  there  be  some 
provision  to  the  contrary. 

After  dissolution,  excepting  for  the  comple- 
tion of  business  begun  during  its  existence, 
the  partners'  powers  to  act  for  the  partnership 
cease,  still  a  partner  acting  in  ignorance  of 
the  dissolution  and  in  good  faith,  binds  the 
others. 

Upon  dissolution,  each  partner  or  his  legal 
representatives  may  demand  an  account  and 
division  of  the  partnership  property. 

The  partnership  creditors  have  a  privilege 
upon  its  property  for  their  claims,  and  have  a 
right  to  be  paid  out  of  it  in  preference  to  its 
members,  private  creditors  also  have  a  recour- 
se against  the  partners*  private  property, 
when  that  of  the  firm  is  not  sufficient  to  cover 
their  claims,  but  then  they  only  rank  after 
such  partners'  private  creditors. 


CHAPTER  IX. 
Lease  and  Hire. 

This  is  a  contract  wherein  a  price  or  com- 
pensation is  to  be  given  for  the  use  of  personal 
property,  oi*  for  labor,  or  both  combined. 
There  is  als4  the  hire  of  houses  and  farms 
which  is  to  a  ceriain  extent  governed  by  rules 
particular  to  such  contract. 

In  the  lease  or  hire  of  things,  one  party 
called  the  Lessor  grants  another  party  called 
the  Lessee  or  hirer,  the  use  of  a  thing  for  a 
certain  time,  in  consideration  of  a  certain  sum 
or  rent.  In  that  of  labor  or  services,  the  less- 
or undertakes  to  perform  certain  work  for  the 
lessee,  on  the  same  condition,  i.e.,  for  consider- 
ation. 

Our  Code  says,  that :  "  The  principal  kinds 

of  work  which  may  be  leased  or  hired  are : 

'*  lo.  Personal  services  of  workmen,  servants 

and  others; 

"  2o.  The  work  of  carriers,  by  land    and   by 
''  watei",   who  undertake  the    con^'^eyance  of 

persons  or  things  ; 

"  3o.  That  ot  builders  who  undertake  work 

b}^  estimate  or  contract." 

In  the  first  case,  the  employer  is  bound   to 
pay  the  j)rice  stipulated,   and   conform   to   all 
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the  stipulations  of  the  agreement  with  his  em- 
ployee. 

The  workman  on  his  side  must  perform  his 
work  faithfully,  diligently  and  well,  and  also 
act  up  to  the  agreement. 

In  the  case  of  carriers  who  undertake  the 
conveyance  of  persons  or  things,  such  as  pro- 
prietors of  railroad  cars,  steamboats,  canal 
boats,  stage  coaches,  as  well  as  truckmen, 
teamsters,  carters,  etc.,  who  make  it  their  bu- 
siness to  carry  people  or  goods  from  one  place 
to  another  for  compensation  ;  the  law  declares 
them,  in  the  case  of  property  delivered  to 
them  for  transportation,  responsible  for  loss  or 
damage  caused  in  any  way  whatever,  except- 
ing where  a  theft  would  be  committed  by 
force  of  arms,  or  the  damage  would  happen 
through  inevitable  accident  or  the  owners 
own  acts  of  carelessness,  or  from  defects  in  the 
thing  itself. 

The  carrier  may  qualify  his  liability  by  a 
general  notice  to  all  who  employ  him,  of  any 
reasonable  requisition  to  bo  observed  on  their 
part  in  regard  to  the  manner  of  delivery  and 
entry  of  goods,  etc.,  but  he  cannot  limit  his 
responsibility  imposed  upon  him  by  law,  for 
his  own  gross  neglect  or  misconduct.  This  res- 
ponsibility begins  when  the  goods  are  delive- 
red to  the  carrier,  or  to  his  proper  servant, 
authorized  to  receive  them  for  carriage.  They 
are  bound  to  carry  for  all  pei'sons  that  apply, 
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unless  they  have  good  reasons  to  refuse ;  but 
they  are  not  obliged  to  receive  goods  which  it 
is  not  their  custom  to  carry,  nor  when  their 
means  of  conveyance  are  all  taken  up,  or 
before  they  are  ready  to  depart. 

They  may  demand  their  charges  in  advance, 
and  these  charges,  for  the  same  service,  must 
be  the  same  to  all  customers. 

The  delivery  of  the  goods  at  the  station  or 
point  where  shipped,  must  be  done  within  the 
stipulated  time,  if  any  is  stipulated,  and  at 
least  according  to  the  ordinary  and  reasonable 
course  of  business,  under  penalty  of  damages, 
unless  there  is  some  reason  of  fortuitous  event, 
or  irresistible  force. 

The  carrier  is  neither  bound  to  deliver  to 
the  consignee  personally,  nor  to  give  notice  of 
the  arrival  of  the  goods,  unless  they  arrive 
before  or  after  time. 

Tne  reception  of  the  goods  transported  and 
the  payment  of  freight  upon  them,  without 
protest,  extinguishes  all  right  against  the  cai*- 
rier;  unless  there  should  be  damage  or  loss 
such  as  could  not  have  been  known  or  dis- 
covered at  the  time  when  such  receipt  or  pay- 
ment was  made,  in  which  case  a  claim  must 
be  fyled  immediately  the  loss  or  damage  is 
ascertained. 

■  The  goods  shipped  are  generallj^  mentioned 
and  described  in  a  document  or  paper  called 
the  bill  of  lading,  and  whieh  is  evidence  of  the 
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contract  entered  into  by  the  carrier  and   con- 
signor. 

Carriers  of  passengers  are  only  liable  for 
their  negligence.  Their  undertaking  being 
that  as  far  as  human  care  and  foresight  goes 
they  will  carry  safely. 

But  a  v^ery  small  degree  of  negligence  is 
sufficient  to  render  them  liable. 

Thoy  are  liable  in  damages  if  their  trains 
do  not  start  accoi-ding  to  time  table.  But 
special  damages  must  be  proved. 

They  must  carry  all  that  offer  unless  they 
have  some  reasonable  excuse.  For  instance 
they  are  not  bound  to  receive  passengers  who 
refuse  to  confoim  with  reasonable  regulations, 
or  are  not  of  a  quiet  and  peaceful  behaviour, 
or  for  any  i*eason  are  not  fit  associates  for  the 
other  passengei-s  :  as  if  affected  b}^  contagion, 
01'  in  any  way  oifensive  in  person  or  conduct. 

Pessengers  must  produce  their  tickets  when 
they  are  called  for  by  a  conductor  having  the 
official  cap  and  badge,  who  may  put  off  the 
train  a  passenger  i-ef using  to  do  so  ;  but  the 
carrier's  servants  cannot  arrest  a  passenger 
for  non-production  of  his  ticket. 

Passengers  must  be  allowed  reasonable  time 
to  alight  at  destination. 

The  carrier  is  bound  to  give  warning  or 
signal  on  leaving  stations,  and  his  neglect  to 
do  so  will  subject  him  to  damages  towards 
parties  left  behind  thereby. 
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In  the  case  of  stoppage  by  snow  blockade, 
the  carriers  are  bound  to  make  all  i-easonable 
exertion  to  forward  the  passengers. 

Carriers  of  passengers  are  liable  as  common 
carriers  for  their  ordinary  baggage,  and  a 
check  is  evidence  against  the  carrier  of  the  re- 
ceipt of  such  baggage.  Checking  however,  is 
but  an  extra  precaution  to  prevent  the  bagga- 
ge being  given  to  the  wrong  persons,  as  the 
carrier  will  be  in  the  same  manner  responsi- 
ble for  the  loss  of  unchecked  articles. 

If  a  check  be  refused  when  demanded,  the 
carrier  will  be  liable  to  a  fine. 

If  the  passenger  choose  to  take  the  exclu- 
sive control  of  his  own  baggage,  the  carrier 
will  not  be  liable  for  the  loss,  unless  caused  by 
the  carrier's  own  negligence  or  fault. 

The  responsibility  of  the  carrier  for  a  pas- 
senger's baggage,  after  it  has  reached  destina- 
tion, continues  until  the  owner  has  had  reason- 
able time  and  opportunity  to  take  it  away. 
After  that,  the  carrier  is  only  bound  to  give  it 
tne  same  care  as  any  prudent  man  would  to 
his  own  property  and  no  more. 

The  carriers  would  not  be  held  liable  for 
large  sums  of  money  or  other  securities  ;  or 
for  gold,  silver,  precious  stones  or  other  arti- 
cles of  an  extraordinary  value,  contained  in 
any  package  received  for  ti'ansportation,  un- 
less it  is  declared  to  them  that  the  package 
contains  such  valuables. 
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The  hire  of  work  by  estimate  and  con- 
tract.— Is  that  wherein  a  part}"  undertakes  the 
construction  of  a  building  or  other  work,  as  a 
whole,  for  a  fixed  price.  It  may  be  agreed 
that  this  party  shall  furnish  labor  and  skill 
only,  or  that  he  shall  also  furnish  materials. 

In  the  foimer  case  the  loss  of  the  thing 
worked  upon,  before  the  work  is  perfected, 
fal  Is  upon  the  lessee ;  and  as  for  the  work  it- 
self, if  it  is  to  be  perfected  and  delivered  us  a 
whole,  and  the  thing  perish  before  the  work 
has  been  received,  the  owner  not  being  in  de- 
fault of  so  receiving  it,  the  workman  has  no 
claim,  unless  the  loss  is  due  to  some  defect  in 
the  mateiials  or  the  owner's  fault.  In  the 
latter  case  if  the  workman's  contract  is  to  fur- 
nish and  deliver  the  work  as  a  whole  its  loss 
before  delivery  falls  upon  him;  again  unless  it 
is  caused  by  the  lessee's  fault  or  he  should  be 
in  default  of  receiving  it. 

It  is  fitting  here  to  mention  a  few  impor- 
tant provisions  of  law  relating  to  the  building 
of  houses.  Article  1688  of  our  Code  states 
that :  If  a  building  should  wholly  or  partially 
perish,  within  ten  years  from  the  time  it  was 
erected,  from  some  defect  in  the  construction, 
or  even  from  the  unfavorable  nature  of  the 
ground,  the  architect  sr»erintending  the  work, 
and  the  builder  will  be  hold  jointly  and  sever 
ally  liable  for  the  loss. 

If  the  architect  only  furnishes  the  plan  and 
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doeH  not  suporintend  the  work,  he  will  then 
only  be  liable  for  such  loss  as  might  happen 
through  defects  in  the  plan. 

In  a  case  of  St-Louis  vs  Shaw  it  was  decided 
that :  *'  A  builder  is  liable  for  damage  occa- 
"  sioned  to  his  work  by  fiost,  if  he  agreed  to 
"  execute  the  work  at  a  season  when  it  was 
"  liable  to  injury  from  that  cause." 

A  builder  undertaking  to  put  up  a  building 
or  perform  some  other  work  by  contract  upon 
a  plan  and  specifications,  for  a  certain  price, 
cannot  claim  additional  charges  for  any  devia- 
tion from  such  plan  and  specifications,  or  for 
any  increase  in  the  labor  or  materials  unless 
such  changes  are  authorized  in  writing  and 
their  value  be  fixed  upon  with  the  employer. 

Architects,  builders  and  other  workmen 
have  for  the  payment  of  their  labor,  as  well  as 
for  the  matei'ials  they  furnish,  a  privilege 
upon  the  Work  they  construct. 
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